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COMMENT ON RECENT CASES 491 

Conflict of Laws: Degree of Mental Capacity Required 
to Change Domicil. — In the case of Cadwalader v. Pye, 1 the 
Kansas Supreme Court, following the few cases on the subject, 
concluded that a comparatively slight degree of understanding 
is required to change domicil. Practically all legal rules restricting 
capacity are laid down for the protection of the incompetent from 
the effects of his own folly or the fraud of others. Indeed, it has 
been said that there is no true incapacity, not intended as discrimi- 
nation, that is not designed for such protection. 2 Hence the 
majority of these rules restrict the power to contract. 

In making a contract, the obligor must exercise capacity to 
assume a burden, running in favor of another, and binding him- 
self alone among all persons under the law. In changing domicil, 
the actor merely subjects himself to the operation of the legal 
system of the new jurisdiction — a system that must be presumed 
to guard rights and privileges and not to divest them, and to operate 
equally on all within its sphere. Indeed, the very restrictions that 
the new jurisdiction may place upon an incompetent must be 
regarded as for his benefit quite as much as those imposed by the 
law of his old domicil. The few decided cases insist upon a 
clear distinction between the capacity requisite to assume the 
consequences of a contract, and that needful to incur the results 
of a change of domicil. 3 While one of the cases bases its conclu- 
sion on a contrary pronouncement, 4 it can scarcely be gainsaid 
that important consequences attend a change of domicil. But it 
must be remembered that they are consequences imposed in invi- 
tum by the law itself as an incident but not as a direct result of a 
choice of home. In a word, they are matters of status. 5 

As a result of these principles, we should expect to find (as in 
fact we do find) that one may acquire a domicil in one state, 
although he has been placed under a guardian in another state, 
and has been judicially declared incompetent to contract. 6 

This reasoning seems to go no further than to say that less 
capacity is required to change domicil than to contract and to 
leave the question in the caption answered only negatively. But 
if there is no reason for an artificial and protective incapacity, we 



1 (May 8, 1915), 148 Pac. 655. 

2 Holtzendorff's Encyclopedie der Rechtswissenschaft, vol. II pp. 
23-25, Extract in Lorenzen's cases on Conflict of Laws, p. 219; 
State ex rel. Raymond v. Lawrence (1902), 86 Minn. 310, 90 N. W. 
769, 58 L. R. A. 931. 

3 Talbot v. Chamberlain (1889), 149 Mass. 57, 20 N. E. 305,3 L. R. A. 
254; Holyoke v. Haskins (1820), 5 Pick. 20, 16 Am. Dec. 372, (Mu- 
nicipal domicil only; Culver's Appeal (1880), 48 Conn. 165. 

*Niboyet v. Niboyet (1878), 4 Prob. Div. 11; Gloss v. Sankey 
(1893), 148 111. 356, 36 N. E. 628, 23 L. R. A. 665, 39 Am. St. Rep. 196. 

5 Concord v. Rumney (1860), 45 N. H. 423, and all cases in] 
note 3. 

6 Concord v. Rumney (1860), 45 N. H. 423. 
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are remitted to a positive rule of general application, that capacity 
to change domicil is a question of fact for the jury, and such 
was the conclusion of the court in Concord v. Rumney. 

H. S. J. 

Conflict of Laws : Injury to a Foreign Seaman on Board 
a Vessel While in an American Port. — In Far as v. Lower 
California Development Company, 1 plaintiff, a citizen of Mexico, 2 
was injured while engaged (presumably within the scope of his 
employment) in exterminating bed bugs upon a vessel owned by 
defendant, a British corporation, while it lay in the port of San 
Diego. The court did not decide whether if it was shown that 
the contract of employment of plaintiff was made at a place outside 
of the State of California, it would apply any law other than the 
California law to the definition of the responsibility of a master 
toward his servant. But it did decide that where it was not shown 
or alleged where the contract of employment was made that it 
would not apply the provisions of the British law in regard to the 
relation of master and servant. 

In Schweitzer v. Hamburg-Amerikanische P. A. G., 3 the con- 
tract of employment was made in Germany and the seaman was 
injured in New York. The New York court held that when, as 
in the case of master and servant, the relation between the 
wrongdoer and the injured person had its inception in a contract, 
the law of the place of making the contract and not the law of the 
forum should govern. The contract of employment provided for a 
fixed compensation in case of injury to take the place of a right 
of action at law. 

In Oehler v. Hamburg-Amerikanische P. A. G., 4 the injury 
occurred on the high seas, the contract was made in New York, 
and, therefore, plaintiff claimed that the laws of New York were 
to be read into the contract. The court, however, applied the tort 
rule — that the place of the injury governs — and held that the 
plaintiff could recover compensation only through the German 
compensation law for seamen. 6 The New York court said that in 
this case the same result would have been reached if it had applied 
the contract rule, stating the contract rule to be that "where the 
contract either expressly or tacitly is to be performed in a given 



1 (June 18, 1915), 20 Cal. App. Dec. 1036. 

2 A member of the crew of a vessel is treated by the courts for 
most purposes as though he were a citizen of the state to which the 
vessel belongs, The Ester (1911), 190 Fed. 216; Rainey v. N. Y. & P. S. S 
Co. (1914), 216 Fed. 449; In re Ross (1891), 140 U. S. 453, 35 L,. Ed. 581, 
11 Sup. Ct. Rep. 897. 

» (1912), 138 N. Y. Supp. 944, 78 Misc. 448. 
* (1914), 145 N. Y. Supp. 1090, 84 Misc. 272. 

5 In accord, Beyer v. Hamburg American S. S. Co. (1909), 171 
Fed. 582. 



